Study Guide For State Nullification Of Obamacare: A Response To The New England Journal Of Medicine

Suggested Essay Points And Topics For Students 

On Nullification
Part Eight

TEACHERS’ VERSION
1.)
Inform the reader as to what Supreme Court case was the focus of the Senate race between Abraham Lincoln and Stephen Douglas.
Summary Discussion:
The focus of the Senate race between Lincoln and Douglas was the Dred Scott case, in which the Supreme Court said that blacks are not persons, and that they are only property.

See, Part Eight, Section V.D, pg. 1.

2.)
Inform the reader as to what series of debates took place between Lincoln and Douglas during their Senate race, what the debates were about, and how they played a role in Mr. Lincoln’s political future.
Summary Discussion:
The race between Lincoln and Douglas was highlighted by a series of debates known as the Lincoln-Douglas debates, which were held across the State of Illinois, and which focused on the issue of slavery. Although Mr. Lincoln lost the Senate race, the Lincoln-Douglas debates established Lincoln’s national stature in the slavery debates and set the stage for his successful bid for the Presidency two years later.

See, Part Eight, Section V.D, pg. 2.

3.)
Inform the reader as to what Sen. Douglas’ view point was concerning how people should respond to the Supreme Court’s decision in Dred Scott.
Summary Discussion:
Both before and after the Dred Scott case was decided, Sen. Douglas took the position that everyone should accept the Supreme Court’s decision in the case as being final and binding.

See, Part Eight, Section V.D, pg. 2.

4.)
Inform the reader as to when Mr. Lincoln started publicly challenging Sen. Douglas regarding the Supreme Court’s Dred Scott decision.
Summary Discussion:
Lincoln started challenging Sen. Douglas immediately after the Supreme Court decided Dred Scott in 1857, one year before the Senate race itself.

See, Part Eight, Section V.D, pg. 2.

5.)
Inform the reader as to what Mr. Lincoln’s position was concerning how people should respond to the Supreme Court’s Dred Scott decision.
Summary Discussion:
Lincoln said that everyone was bound to respect the Supreme Court’s decision as being final for the specific persons who were parties to that case, but that people did not actually have to agree with the Supreme Court’s ruling in that case, and that the Supreme Court’s ruling in that case should not be considered to be settled law for future cases.

See, Part Eight, Section V.D, pp. 2-5.

6.)
Inform the reader as to what Mr. Lincoln said about whether disagreeing with the Supreme Court was disrespectful.
Summary Discussion:
Mr. Lincoln said, “But when, as it is true we find it wanting in all these claims to the public confidence, it is not resistance, it is not factious, it is not even disrespectful, to treat it as not having yet quite established a settled doctrine for the country—But Judge Douglas considers this view awful.”

See, Part Eight, Section V.D, pg. 3.

7.)
Inform the reader as to what President Andrew Jackson had said and done regarding Supreme Court precedent, and what Mr. Lincoln’s view of President Jackson’s position was.
Summary Discussion:
President Andrew Jackson had said, “Mere precedent is a dangerous source of authority, and should not be regarded as deciding questions of constitutional power, except where the acquiescence of the people and the States can be considered as well settled.” He also said, "If the opinion of the Supreme court covered the whole ground of this act, it ought not to control the co-ordinate authorities of this Government. The Congress, the executive and the court, must each for itself be guided by its own opinion of the Constitution. Each public officer, who takes an oath to support the Constitution, swears that he will support it as he understands it, and not as it is understood by others."

With this in mind, President Jackson vetoed a bill to reauthorize a charter for a national bank on the grounds that it was unconstitutional for the federal government to grant such a charter, even though the Supreme Court had already ruled that it is constitutional for the federal government to grant such a charter.

Mr. Lincoln approved of President Jackson’s view of how to respond to Supreme Court precedent, and he quoted from President Jackson at length in opposing the Supreme Court’s Dred Scott decision.

See, Part Eight, Section V.D, pp. 4-5.

8.)
Inform the reader as to what President Lincoln said in his First Inaugural Address as to what would happen to the people if they were to turn over to the Supreme Court the policy of government on vital questions the moment the Supreme Court decided a case.
Summary Discussion:
In his First Inaugural Address, President Lincoln said, “At the same time, the candid citizen must confess that if the policy of the government upon vital questions, affecting the whole people, is to be irrevocably fixed by decisions of the Supreme Court, the instant they are made, in ordinary litigation between parties, in personal actions, the people will have ceased to be their own rulers, having to that extent practically resigned their government into the hands of that eminent tribunal.”

See, Part Eight, Section V.D, pg. 5.

9.)
Inform the reader as to how Nullification could impact the development of the law.
Summary Discussion:
The successful passage of many Nullification laws would strongly imply that a constitutional amendment reflecting those sentiments could be ratified rather quickly if need be, even if the Supreme Court today were to uphold the constitutionality of the federal law which the states had tried to nullify.

See, Part Eight, Section V.E, pp. 6-7.

10.)
Inform the reader as to how Nullification would be of greater benefit to the development of the law than a series of lawsuits against the federal government by state officials.
Summary Discussion:
Nullification would involve “We the People” in the debate over the constitutionality of federal laws, and over whether the Constitution would need to be amended, whereas lawsuits would almost completely preclude the people from the debate.

See, Part Eight, Section V.F, pp. 7-8.

11.)
Inform the reader as to what the first time was that the constitutionality and appropriateness of the use of federal force became an issue.
Summary Discussion:
The first time an issue arose as to the constitutionality and appropriateness of the use of federal force was in the Whiskey Rebellion, when George Washington was President.

See, Part Eight, Section VI, pg. 8.

12.)
Inform the reader as to how President Washington dealt with the issue of sending federal troops into one of the states to enforce federal law.
Summary Discussion:
Before sending federal troops into Pennsylvania, President Washington asked Governor Thomas Mifflin for permission to do so, even if only as a courtesy gesture, and initially held off on sending in the troops until Governor Mifflin agreed to cooperate with President Washington.

See, Part Eight, Section VI, pg. 8.

13.)
Inform the reader as to how Attorney General Janet Reno handled her relationship with local authorities when she ordered the Elian Gonzalez raid.
Summary Discussion:
Attorney General Janet Reno kept the Mayor of Miami, Joe Carollo, in the dark about the coming raid.

See, Part Eight, Section VI.A, pg. 9.

14.)
Inform the reader as to what part of the Supremacy Clause of the U.S. Constitution was deleted from the editorial in the New England Journal of Medicine which supported Obamacare and denounced Nullification, and what the significance of this deleted portion is.
Summary Discussion:
The deleted portion of the Supremacy Clause says, “… and the Judges in every State shall be bound thereby …” (i.e., by federal law, including the Constitution). This means not only that a state judge is required by the Constitution to apply constitutional federal law over state law, but also that a state judge is equally bound by the Constitution not to allow federal law to intrude into state law in any case in which the Constitution does not authorize Congress to pass such a law in the first place.

See, Part Eight, Section VI, pp. 9-10.

15.)
Inform the reader of how the judicial duty expounded upon in Marbury v. Madison applies to state court judges in the context of Nullification.
Summary Discussion:
When state court judges are faced with a conflict of laws, they must determine which law governs. When they are faced with a constitutional federal law which conflicts with a state law, they must apply the federal law over the state law. When they are faced with an unconstitutional federal law which conflicts with a state law, they are obligated by state law to apply the state law, for the federal law, if unconstitutional, is void, something which the U.S. Supreme Court recognized in Marbury v. Madison.

See, Part Eight, Section VI, pp. 9-10.

16.)
Inform the reader of how Limited Nullification could emphasize the fact that our Liberty is secured in part by a recognition that the federal government is a government of limited powers.
Summary Discussion:
Limited Nullification may be able to preserve our Liberty in a way in which even the Bill of Rights cannot do, for Limited Nullification can be applied in any context at all in which the federal government oversteps its boundaries, and not just when the federal government oversteps its boundaries in a manner which violates a specific provision of the Bill of Rights. As such, Limited Nullification can serve as an important reminder that just because federal law intrudes on our lives in a way not specifically covered by the Bill of Rights (or by any other specific provision of the Constitution), that that doesn’t mean that the federal law is necessarily constitutional.

See, Part Eight, Section VI.C, pp. 10-11.
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