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PART EIGHT
Section V (cont’d.)
D. Abraham Lincoln’s Response To The Supreme Court’s 

Dred Scott Decision
In 1857, the Supreme Court issued one of its most infamous rulings ever. In that case, Scott v. Sandford
 (commonly known as the “Dred Scott case”), the Supreme Court said that under the Constitution of the United States, blacks weren’t persons; they were only property.
 The Court’s ruling inflamed the nation, and in the following year it became the focal point of the race for a seat in the United States Senate from the State of Illinois. Abraham Lincoln was the Republican nominee for the Senate seat. By this time Mr. Lincoln had already become a highly successful attorney, and had previously been a member of the Illinois legislature and a member of the U.S. House of Representatives.
 His opponent was the incumbent, Democrat Stephen Douglas, a man who had been an Associate Justice of the Supreme Court of the State of Illinois previously, and who was, at the time of the Senate race, the most powerful man in the U.S. Senate.
 The two of them participated in a series of debates across the State of Illinois over the question of slavery. These debates are known as the Lincoln-Douglas debates, and although Mr. Lincoln lost that Senate race, these debates established Mr. Lincoln’s national stature in the slavery debates, and set the stage for his successful bid for the Presidency two years later.

Before the Supreme Court issued its Dred Scott ruling, Senator Douglas had publicly stated that everyone would be obligated to follow the Court’s decision. Douglas stated these remarks in a context obviously intended to suggest not only that people had to respect the Court’s decision as the final ruling in the case, but also that people would somehow be obligated to go along with everything which the ruling implied, and that they would be behaving improperly if they opposed the Court’s decision in any way at all. When the Supreme Court did finally decide Dred Scott, the Court’s decision meant, in essence, that in future cases, the Court would deem any prohibition against bringing slaves into the Western territories
 to be unconstitutional. This was fine with Sen. Douglas, but was anathema to Lincoln.

Lincoln refused to accept Sen. Douglas’ admonition that everyone was obligated to go along with the Supreme Court’s Dred Scott decision. Lincoln did concede that the Supreme Court had settled the individual case itself between the specific persons who were named parties to that lawsuit, and he said that he would do nothing to undo the result of the case between those specific named parties. But he swore that he would not respect the Supreme Court’s decision as actually being law and precedent for later cases. Lincoln’s challenge to Sen. Douglas’ view of the Supreme Court and the Constitution actually began in 1857, a few months after the Supreme Court’s Dred Scott decision, and one year before Mr. Lincoln’s Senate race against Sen. Douglas officially began. Mr. Lincoln said in a speech,

We believe, as much as Judge Douglas, (perhaps more) in obedience to, and respect for the judicial department of government. We think its decisions on Constitutional questions, when fully settled, should control, not only the particular cases decided, but the general policy of the country, subject to be disturbed only by amendments of the Constitution as provided in that instrument itself. More than this would be revolution. But we think the Dred Scott decision is erroneous. We know the court that made it, has often over-ruled its own decisions, and we shall do what we can to have it to over-rule this. We offer no resistance to it.

Judicial decisions are of greater or less authority as precedents, according to circumstances. That this should be so, accords both with common sense, and the customary understanding of the legal profession.  If this important decision had been made by the unanimous concurrence of the judges, and without any apparent partisan bias, and in accordance with legal public expectation, and with the steady practice of the departments throughout our history, and had been in no part, based on assumed historical facts which are not really true; or, if wanting in some of these, it had been before the court more than once, and had there been affirmed and re-affirmed through a course of years, it then might be, perhaps would be, factious, nay, even revolutionary, to not acquiesce in it as a precedent.  But when, as it is true we find it wanting in all these claims to the public confidence, it is not resistance, it is not factious, it is not even disrespectful, to treat it as not having yet quite established a settled doctrine for the country—But Judge Douglas considers this view awful. Hear him:  "The courts are the tribunals prescribed by the Constitution and created by the authority of the people to determine, expound and enforce the law. Hence, whoever resists the final decision of the highest judicial tribunal, aims a deadly blow to our whole Republican system of government—a blow, which if successful would place all our rights and liberties at the mercy of passion, anarchy and violence. I repeat, therefore, that if resistance to the decisions of the Supreme Court of the United States, in a matter like the points decided in the Dred Scott case, clearly within their jurisdiction as defined by the Constitution, shall be forced upon the country as a political issue, it will become a distinct and naked issue between the friends and the enemies of the Constitution—the friends and the enemies of the supremacy of the laws."  Why this same Supreme court once decided a national bank to be constitutional; but Gen. [Andrew] Jackson, as President of the United States, disregarded the decision, and vetoed a bill for a re-charter, partly on constitutional ground, declaring that each public functionary must support the Constitution, "as he understands it." But hear the General’s own words. Here they are, taken from his veto message:  "It is maintained by the advocates of the bank, that its constitutionality, in all its features, ought to be considered as settled by precedent, and by the decision of the Supreme Court. To this conclusion I cannot assent. Mere precedent is a dangerous source of authority, and should not be regarded as deciding questions of constitutional power, except where the acquiescence of the people and the States can be considered as well settled. So far from this being the case on this subject, an argument against the bank might be based on precedent. One Congress in 1791, decided in favor of a bank; another in 1811, decided against it. One Congress in 1815 decided against a bank; another in 1816 decided in its favor. Prior to the present congress, therefore the precedents drawn from that source were equal. If we resort to the States, the expressions of legislative, judicial and executive opinions against the bank have been probably to those in its favor as four to one. There is nothing in precedent, therefore, which if its authority were admitted, ought to weigh in favor of the act before me."  I drop the quotations merely to remark that all there ever was, in the way of precedent up to the Dred Scott decision, on the points therein decided, had been against that decision. But hear Gen. Jackson further—  "If the opinion of the Supreme court covered the whole ground of this act, it ought not to control the co-ordinate authorities of this Government. The Congress, the executive and the court, must each for itself be guided by its own opinion of the Constitution. Each public officer, who takes an oath to support the Constitution, swears that he will support it as he understands it, and not as it is understood by others."
 (emphasis supplied).
Lincoln was elected to his first term as President three years after he gave this speech. The man who swore him in was Chief Justice Taney, the man who had written the Supreme Court’s Dred Scott decision. Immediately upon being sworn in, Lincoln gave his First Inaugural Address. Chief Justice Roger Taney sat there on the platform with the other dignitaries as Mr. Lincoln said,

I do not forget the position assumed by some, that constitutional questions are to be decided by the Supreme Court; nor do I deny that such decisions must be binding in any case, upon the parties to a suit; as to the object of that suit, while they are also entitled to very high respect and consideration in all parallel cases by all other departments of the government. And while it is obviously possible that such decision may be erroneous in any given case, still the evil effect following it, being limited to that particular case, with the chance that it may be over-ruled, and never become a precedent for other cases, can better be borne than could the evils of a different practice. At the same time, the candid citizen must confess that if the policy of the government upon vital questions, affecting the whole people, is to be irrevocably fixed by decisions of the Supreme Court, the instant they are made, in ordinary litigation between parties, in personal actions, the people will have ceased to be their own rulers, having to that extent practically resigned their government into the hands of that eminent tribunal.
 (emphasis supplied)
Lincoln was an extremely controversial figure when it came to Constitutional Law, and virtually everyone who studies the man will find himself or herself in disagreement with at least some of the positions which Lincoln took on the Constitution. Just to give two examples, at one point, Lincoln seriously contemplated having Chief Justice Taney arrested
 during the Civil War because Taney was granting writs of habeus corpus.
 He also upheld the arrest of a former Democratic Congressman for saying that Union troops should desert their ranks and go home, and he actually had the man deported to the Confederate States of America.
 Nonetheless, let us be careful to give credit where credit is due. For even Mr. Lincoln’s most hard-core detractors on Constitutional Law must acknowledge how right he was regarding whether the holdings of the Supreme Court are the equal of the Constitution itself. 

Finding people like Presidents Andrew Jackson and Abraham Lincoln, who will rise up and snatch the Constitution back out of the jaws of those who say that the holdings of the Supreme Court are the equal of the Constitution itself, is not easily done these days. The Nullification Movement, then, may have the important practical effect of at least separating the sheep from the goats, of separating those who, on the one hand, understand that all government authority is derived from “We the People”, from those who, on the other hand, practice the belief that it is the government itself which is the source of its own authority, and who, like Lincoln’s opponent, Sen. Stephen Douglas, believe that the people must let the government alone decide the most basic questions of the people’s own Constitution.
E. The Impact Of Nullification On The Development Of The Law
In fact, if, in response to such wide-spread rejection of an unconstitutional federal law as Nullification might produce, Congress does repeal or modify a particular statute (which is how the Nullification Crisis was defused in 1833),
 the move to nullify the particular federal law might be something which could be a poor man’s way of amending the Constitution. For the very credible threat of a movement to amend the Constitution that would stem from such a wide-spread rejection of a federal law by enough states might be enough to keep Congress from even thinking about passing such a similar piece of legislation again. For the successful passage of many Nullification laws would strongly imply that a constitutional amendment reflecting those sentiments could be ratified rather quickly if need be, even if the Supreme Court today were to uphold the constitutionality of the federal law which the states had tried to nullify.

F. The Reestablishment Of “We The People” 

In Constitutional Law
This type of enrichment of our public debate on the very foundational principles of law and government is something which no lawsuit by a state official could provide. Even a series of suits by several state officials would entail no great public debate or discussion of the very important issues in the case outside of a court of law, despite the fact that, playing out right before the people themselves, there would be a contest over such issues taking place, the resolution of which could affect the people substantially in their daily lives. For legal battles are decided in what is, to the lay person’s mind, the inscrutable world of legalese, aloof from their own input and concerns, and detached completely from their own personal participation. A move to pass Nullification legislation, however, would place before the people themselves the entire debate, would involve their own active participation in that debate, and would place the entire nation on alert as to whether the Constitution needs to be amended (or more simply, whether the entire Congress needs to be fired). Thus, a healthy and robust tradition of states nullifying federal laws which they deem to be unconstitutional---a tradition which would enliven the debate over the constitutionality of the law---would enrich the development of constitutional thought and law in this country, not hinder it.
Section VI. Nullification In The Defense Of Liberty
A. The Contrast Between The Approach Of George Washington And Janet Reno On How To Use Federal Force
Rising above all this, however (important though these points may be), is what this could mean to the prevention of a police state. The first issue of the constitutionality and appropriateness of the use of federal force arose while George Washington was President. Congress had passed a law placing a tax on whiskey, but certain whiskey producers in the Commonwealth of Pennsylvania resisted this taxation, and refused to pay the tax. This resistance became known as the Whiskey Rebellion, which lasted from 1791 to 1794; it fell to President Washington to use federal troops to put down the rebellion and collect the tax.
 Under the Supremacy Clause,
 and under the Necessary and Proper Clause,
 he had full authority to send in federal troops to do so. But before he did so, he nonetheless sought the cooperation of the Governor of Pennsylvania, Thomas Mifflin. Although the governor was originally opposed to the idea, he was eventually persuaded to help President Washington.

Washington’s request for the cooperation of the Pennsylvania governor may have only been a courtesy gesture, and one can presume that, if negotiations with the governor over his initial hesitation had ultimately failed, Washington would have sent in the troops in eventually anyway. But this gesture on Washington’s part to first ask for the cooperation of a state governor before using federal troops does show the great respect which the Father of Our Country had for the establishment of the social order under state law and his desire not to disturb it. This also demonstrated his understanding that the federal government was created only to be a servant of the people of the various states, and not to prevail over them like some tyrant, as well as his recognition that the people of the United States themselves (in his day and age, at least) would not support an overbearing federal government.

By contrast, in the year 2000, when then-U.S. Attorney General Janet Reno’s Justice Department seized six year old Elian Gonzalez in a blatantly unconstitutional raid,
 Reno, with the collusion of the local Chief of Police, deliberately left the mayor of Miami, Florida, Joe Carollo, in the dark about the coming raid.
 No more polar opposite behavior from the example which George Washington gave in the Whiskey Rebellion could be imagined (for now, anyway) on the part of the federal government. And no greater wake-up call should be needed by any free people to recognize that the time has come---and is indeed long past---when they must take hold of the reins of their own government and keep it in line.

B. The Portion Of The Supremacy Clause Deleted From The New England Journal Of Medicine, And The Significance Thereof In Light Of Marbury v. Madison
Interestingly enough, there is yet another part of the Supremacy Clause, one which Mr. Jost deleted from his quote, which comes into play here.
 With respect to federal authority, the deleted portion says, “… and the Judges in every State shall be bound thereby …” The thing is, this is a two-edged sword. For if a state judge is required by the Constitution to apply constitutional federal law over state law, it must also follow that a state judge is equally bound by the Constitution not to allow federal law to intrude into state law in any case in which the Constitution does not authorize Congress to pass such a law in the first place. For to give effect even to such unconstitutional federal laws would contravene what the Supreme Court said in Marbury about the limits of the authority of Congress.
Here again, we touch on the wisdom of the Supreme Court in Marbury. After stating the Supreme Court’s most famous line ever in constitutional law---“It is emphatically the province and duty of the judicial department to say what the law is”
---the next sentence says, 

Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the courts must decide on the operation of each. …. This is of the very essence of judicial duty.

Let us consider how this applies to state judges. Under the state constitutions, the state judges are obligated to apply state law to particular cases, and thus, of necessity, they must expound and interpret state law; simultaneously, they must do the same with the U.S. Constitution and federal law. And thus, the very essence of their judicial duty is that they must decide on the operation of each set of laws, state and federal. Accordingly then, when presented with a case in which there is a question as to whether state and federal law are in conflict, unless they find that the Nullification law itself violates the U.S. Constitution (or the state constitution), they must uphold a state law which nullifies federal law, so long as they also find that the federal law violates the U.S. Constitution (and provided that there is no governing federal court decision on point to the contrary).

C. Limited Jurisdiction As A Bulwark Of Liberty
Limited Nullification could in fact serve as an important reminder in quite a wide variety of contexts as to what our principal bulwark in the defense of Liberty against the federal government really is: namely, that the federal government is a government of limited jurisdiction. As mentioned previously, at the time of the adoption of the Constitution, there were actually those defenders of Liberty who questioned the wisdom of adding a Bill of Rights to the Constitution on the grounds that its various prohibitions against certain tyrannical actions by the federal government might actually be misconstrued as implying that, without the Bill of Rights, the federal government would have the authority to do those particular tyrannical things, things such as infringing on Freedom of Speech and of the Press. The real danger in that, as they saw it, would be that, following the adoption of the Bill of Rights, any other important right that had not been specifically mentioned in the Bill of Rights might then be thought of as being fair game for the federal government to take away. But as supporters of the Bill of Rights were quick to point out, the fact that the Bill of Rights did cover certain rights would not in fact create a valid foundation for saying that the federal government would necessarily have the authority to do anything else it pleased,
 and the result of the Supreme Court case in 1997 in favor of the sheriffs from Montana and Arizona illustrates that point (though only just barely so, for that was a 5-4 decision).

We need to be reminded of the lesson in all this: Your Liberty, and mine, is guarded by our Constitution against an overreaching federal government not just by the rights which the Constitution mentions, but also by a recognition of the fact that, if the Constitution itself does not grant to the federal government the authority to take some specific action against you, then that authority simply does not exist at all, even if the federal government’s action does not violate any specific constitutional right which you may have.

Ed. note: This concludes Part Eight of this essay on State Nullification Of Obamacare. The next part shall examine an introduction to the Scriptural basis for Godly submission to those in authority, and the basics of how this applies in the context of American citizenship.
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