Study Guide For State Nullification Of Obamacare: A Response To The New England Journal Of Medicine

Suggested Essay Points And Topics For Students 

On Nullification
Part Seven

TEACHERS’ VERSION
1.)
Inform the reader as to what the late Chief Justice Charles Evans Hughes said about the relationship between judges and the Constitution.
Summary Discussion:
Chief Justice Hughes said, “We are under a Constitution, but the Constitution is what the judges say it is.”

See, Part Seven, Section V.A, pg. 1.

2.)
Inform the reader which famous Supreme Court case Chief Justice Hughes’ statement squarely contradicts.

Summary Discussion:
Marbury v. Madison, 5 U.S. 137, 179-180 (1803).

See, Part Seven, Section V.A, pg. 1; see also, Part Three, Section II.B., pp. 4-6.

3.)
Inform the reader what President Reagan’s Special Counsel Ed Meese said concerning the relationship between judges and the Constitution.
Summary Discussion:
Reagan’s Special Counsel Ed Meese said, “A constitution that is viewed as only what the judges say it is, is no longer a constitution in the true sense."

See, Part Seven, Section V.A., pp. 1-2.

4.)
Inform the reader of the relationship between the case law of the Supreme Court on the Constitution and the Constitution itself.
Summary Discussion:
The case law of the Supreme Court on the Constitution is the decisions about the Constitution which the Supreme Court has handed down.

See, Part Seven, Section V.A, pg. 2.

5.)
Inform the reader as to what the case law of the Supreme Court does.
Summary Discussion:
The case law of the Supreme Court on any topic establishes precedent, and the Supreme Court has said that this precedent is binding on lower courts. It also allows parties to a lawsuit to know what to expect, and before any lawsuit develops, it allows persons to know what the courts will deem to be lawful, and what they will deem to be unlawful.

See, Part Seven, Section V.A, pg. 2.

6.)
Inform the reader as to what you might use to persuade the courts to rule in your favor on a point of Constitutional Law which the Supreme Court has not yet decided.
Summary Discussion:
If the Supreme Court has never ruled on a point of Constitutional Law you can make direct reference to the wording of the Constitution, to the logic of the matter, to the Constitution’s historical context, and to scholarly writings about the Constitution.

See, Part Seven, Section V.A, pg. 3.
7.)
Inform the reader as to what must happen for a party to prevail in court if the Supreme Court has already ruled in a previous case in the exact opposite way from how you would want a court to rule in your case.
Summary Discussion:
In order to win your case, you would have to get the Supreme Court to overrule its previous decision.

See, Part Seven, Section V.A, pg. 3.

8.)
Inform the reader of some of the problems with the idea that the Constitution is what the judges say it is.
Summary Discussion:
The idea that the Constitution is what the judges say it is would mean that the actual meaning of the Constitution literally goes back and forth as each opinion of the Supreme Court changes. Since the Constitution would “mean” only what the judges say it is, it would in fact mean nothing, for then the Constitution would be mush, not law.

It would also vitiate the protection against changing the Constitution by any means other than by that which the Constitution prescribes: i.e., by the ratification of an amendment by three-fourths of the states. It would even have the opposite effect, for if the Supreme Court changed the Constitution, then those who would want to bring the Constitution back to what it originally was would themselves have to get three-fourths of the states to ratify an amendment which would simply restore the Constitution to its previous meaning.

It would also run contrary to the famous Supreme Court case of Marbury v. Madison, in which the Supreme Court recognized that Constitution is above the Supreme Court.

See, Part Seven, Section V.A, pp. 3-4.

9.)
Inform the reader of the relationship between the idea that “the Constitution is what the judges say it is” and the divine right of kings.
Summary Discussion:
The idea that the Constitution is what the judges say it is is nothing more than the divine right of kings all over again, and simply applied in a different way. And those who do not know their history are doomed to fall for the idea that the Constitution is what the judges say it is.

See, Part Seven, Section V.A, pg. 4.

10.)
Inform the reader of how a particular French saying applies to the idea that the Constitution is what the judges say it is.
Summary Discussion:
The French have a saying: “The more things change, the more they stay the same.” And the idea that the Constitution is what the judges say it is constitutes nothing more than a superficial change, with no substantive meaning, from the idea of there being a divine right of kings, and it simply reinforces the old idea of a divine right of kings in a new context.

See, Part Seven, Section V.A, pg. 4.
11.)
Inform the reader what the ramifications for the Civil Rights Movement could have been if the Supreme Court were to be cut loose from its constitutional moorings, and in Cooper v. Aaron had taken the position that the Constitution is what the judges say it is.
Summary Discussion:
If the Supreme Court had taken the position in Cooper v. Aaron that the Constitution is what the judges say it is, the Supreme Court could have blocked further advancements for the Civil Rights Movement if the Court had also overruled Brown v. Board of Education.

See, Part Seven, Section V.B, pp. 4-6.
12.)
Inform the reader what the ramifications for the First Amendment could be if the Supreme Court were to be cut loose from its constitutional moorings, took the position that the Constitution is what the judges say it is.
Summary Discussion:
If the Supreme Court were to take the position that the Constitution is what the judges say it is, the Supreme Court could not only uphold laws banning free speech, it could even order Congress to pass laws banning free speech, and could order the President to sign such laws.

See, Part Seven, Section V.B, pp. 6-7.

13.)
Inform the reader as to what would happen to the idea that we have three independent branches of government if the Constitution is what the judges say it is.
Summary Discussion:
If the Supreme Court were to take the position that the Constitution is what the judges say it is, there would effectively be only one branch of government, not three.

See, Part Seven, Section V.B, pp. 6-7.

14.)
Inform the reader of what passages from the Bible are paralleled by a call to turn over to the Supreme Court the role of “We the People” as being the source of government authority.
Summary Discussion:
The clamoring to turn over to the Supreme Court our role as the source of government authority parallels what is seen in the chapter known as Chapter 8 of I Samuel in the King James Version of the Bible, and as Chapter 8 of I Kings in the Douay Version of the Bible, particularly in the nineteenth verse of that chapter.

See, Part Seven, Section V.B, pp. 7-8.

15.)
Inform the reader of how that same French saying applies to the clamoring that we turn over to the Supreme Court our role as being the source of government authority.
Summary Discussion:
The call to turn over to the Supreme Court our role as being the source of government authority does nothing more than parallel the cry of the ancient Israelites that their Liberty to be ruled by God be taken from them and handed over to a king.

See, Part Seven, Section V.B, pp. 7-8.

16.)
Inform the reader of how a failure of the Supreme Court to find a law unconstitutional when it truly does violate the Constitution would constitute disregard for the sovereignty of “We the People”.
Summary Discussion:
The people have, through their sovereignty, placed certain government actions off limits. To ignore those limits is to ignore the sovereign will of “We the People”.

See, Part Seven, Section V.C, pg. 8.

17.)
Inform the reader as to why it is that the development of thought on constitutional law must not come from the judges alone.
Summary Discussion:
Whatever authority the judges have derives from the consent of the governed, i.e., from “We the People”, in the first place. Accordingly, the development of thought on constitutional law must incorporate the input of “We the People”.

See, Part Seven, Section V.C, pg. 8.

18.)
Inform the reader of how the role of judges in interpreting and applying the Constitution is analogous to the role of fire fighters or police officers in performing their jobs.
Summary Discussion:
Just as fire fighters are supposed to do their jobs, but the primary responsibility for preventing and dealing with fires is yours, and just as police officers are supposed to do their jobs, but the primary responsibility for preventing and dealing with crimes against yourself is yours, so also the Justices of the Supreme Court are to do their job of interpreting and applying the Constitution, but the responsibility for upholding the Constitution falls primarily on “We the People”.

See, Part Seven, Section V.C, pg. 9.

19.)
Inform the reader of what must happen among judges and among “We the People” if we are to return to a Republic based on the idea that “We the People” are the source of government authority.
Summary Discussion:
Judges must adhere to the original principles of the Constitution. “We the People” must reengage ourselves in the debate over what is constitutional, and what isn’t, both in our legislatures, and in our courts.

See, Part Seven, Section V.C, pp. 9-10.
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