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PART SEVEN
Section V. What This Means To Us Today
A. Understanding What “The Law” Is
All of what was said before in this essay touches on the real reason why it is that those who oppose the Nullification movement most strongly oppose us. For the Nullification movement does away with the myth, now long entrenched in our public policy and thought, that questions about what the Constitution does or does not mean, or should or should not mean, are strictly for the judges to decide. As such, Nullification cuts squarely against the declaration of Charles Evans Hughes, a Chief Justice of the United States in the early 20th Century, who said, “We are under a Constitution, but the Constitution is what the judges say it is.”

Aside from the fact that what Chief Justice Hughes said flies right in the face of the Supreme Court’s reasoning in Marbury,
 there have been those who have taken exception to what Justice Hughes said. For example, President Reagan’s Special Counsel Ed Meese produced quite a firestorm among the politically correct in 1985 when, in a speech before the American Bar Association, he said, “A constitution that is viewed as only what the judges say it is, is no longer a constitution in the true sense."

To understand the proper role of the Supreme Court, and to understand the Supreme Court’s proper relationship to “We the People”, we must consider the fact that what “the law” is at any given moment is a combination of different things. There is, first and foremost, the Constitution itself. Second, there are the decisions of the U.S. Supreme Court regarding the Constitution. The decisions of any court on a topic of any kind are the “case law” on that topic. The case law does several things. It establishes precedent in the court which reached the decision. The court will not then depart from that rule of law in later cases unless a party in a later case can show a very specific, important reason for changing the rule. Also, the U.S. Supreme Court has said that any court beneath it must follow the Supreme Court’s decisions, and will be expected not decide the issue from scratch in any subsequent case, as if the Supreme Court’s case law on point did not even exist. (As we shall see in the next installment of this series, however, this approach has not been universally accepted at all times.)

All of this allows attorneys for clients to know from the beginning of a potential lawsuit what to expect from the courts if suit is filed; and before that, it allows the general public to know what conduct is lawful, and what is unlawful, so that people can know how to stay within the boundaries of the law, and conduct their lives accordingly, and also so that hopefully, fewer unlawful acts, and fewer lawsuits will even take place. There are other sources of law as well besides the Constitution and the case law on the Constitution, but for purposes of this essay, these are the two main sources we need to consider.

Now obviously, in this scheme of things, the case law of the U.S. Supreme Court on the Constitution is of exceptional importance. If the Supreme Court has never ruled on a particular point, you can, of course, seek to vindicate your rights by direct reference to the wording of the Constitution, to the logic of the matter, to the Constitution’s historical context, and to scholarly writings about the Constitution, such as The Federalist, or to articles written in law reviews (i.e., scholarly legal periodicals) by law professors, lawyers, or judges. But if the Supreme Court has already ruled on a particular question of law in some prior case, if that ruling then forms a barrier later on to the success of your own case, your hope for vindication of your rights in a court of law would then depend upon your actually reaching the Supreme Court and getting that court to change its ruling on that question of law.

The U.S. Supreme Court has overruled itself on questions of Constitutional Law from time to time, of course. But those who are of the opinion that the decisions of the Supreme Court are equal to the Constitution actually believe that the Constitution itself literally changes as the Supreme Court’s decisions go back and forth. That position, as a matter of logic, is untenable. It denies the very character of the Constitution as being law. That is because under such a framework, the Constitution would be mush, not law; for since it could “mean” anything, it would really mean nothing at all. It would also vitiate the protection against changes to the Constitution which are inherent in the Constitution itself, in that the Constitution prescribes certain specific means for changing the Constitution, and rulings by the Supreme Court certainly are not among them.
 To the contrary, in fact, since the approval of three-fourths of the states is needed to ratify a constitutional amendment,
 if the Supreme Court could change the Constitution just by its rulings, not only would the people lose their principal mechanism of preventing unauthorized changes to the Constitution, but then, to aggravate the damage, those who would wish to restore the Constitution to what it had been would themselves face the arduous task of gaining the approval of three-fourths of the states.

The idea that the rulings of the Supreme Court change the Constitution also denies the constitutional character of the Constitution. That is, it denies the fact that as a constitution, the Constitution of the United States is supreme over all authorities which the Constitution creates, including the Supreme Court; again, the Supreme Court itself recognized this in Marbury.

Does any of this sound familiar? It should. For the idea that the Constitution is what the judges say it is really boils down to nothing more than the divine right of kings, all dressed up and put on display again as though it were something new. The divine right of kings conceded that government is under the authority of God and the Bible, but also took the position that it was supposedly the divine right of kings to say with finality what the Bible meant in that realm. The idea that we are under a Constitution, but the Constitution is what the judges say it is, is no different in substance. 

The French have a saying: “The more things change, the more they stay the same.”
 Here is a perfect example of that. And those who don’t know their history about the divine right of kings---those who don’t know or understand the significance of the Mayflower Compact, the Fundamental Orders of Connecticut, the Declaration of Independence, the Constitution of the United States---will be doomed to fall for the idea that the Constitution is what the judges say it is.

B. What Can Happen If The Supreme Court Is Cut Loose From Its Moorings To The Constitution
Let us return to Cooper v. Aaron for a moment. What would be the case if the Supreme Court in that case had gone so far as to say that the Constitution is what the judges say it is? Would that have been a victory for the Civil Rights Movement, and for the Constitution?

Let me put it this way. Suppose the Supreme Court in Cooper did say just exactly that. Let us then also suppose that in Cooper, the Supreme Court had also overruled its famous school desegregation case, Brown v. Board of Education, which it had decided just four years earlier. Would that change the Constitution? Would that mean that from 1954, when Brown was decided, to 1958, when Cooper was decided, that the Constitution meant that public schools could not be segregated, but that from 1958 on, the Constitution meant that public schools could be segregated? Would one have to say that the Constitution itself (which was not amended between 1954 and 1958) had changed in that four year period? Or would one have to say instead that one decision was decided correctly, and the other one incorrectly?

If the Constitution is what the judges say it is, one would have to say that the Constitution changed because the Supreme Court had changed it; whereas if the Supreme Court is not equal to the Constitution, one would have to say that the Supreme Court had erred, and had not followed the law, in at least one of those two cases.

People don’t commonly think about these types of issues because in Cooper, the way it was actually decided (in which Brown was in fact upheld), the right side won. The practical result, if nothing else, was good. But people don’t even perceive the danger to the idea that “We the People” are the ultimate source of authority that can come about by a gradual acceptance of the idea, even if only implicitly arrived at, that the Constitution is what the judges say it is.

For example, suppose that, as suggested in the hypothetical above, the Supreme Court had in fact overruled Brown in Cooper. Let us also suppose that a school board somewhere in the country disagreed with the Supreme Court’s ruling in this hypothetical, alternate version of Cooper, and had taken the position that the Supreme Court had gotten it right in Brown in the first place. Let us also say that the law of the state where the school board was located would allow the school board to spend public money on things like racial balance only as required by law. That school board then decides to spend money to desegregate its schools notwithstanding the Supreme Court’s ruling. Someone files suit, claiming that the board has no right to spend public money like that, because the Supreme Court (in this hypothetical) overruled Brown in Cooper. The case makes it all the way up to the Supreme Court, and the Supreme Court rules against the school board, and orders it to stop spending money for desegregation.

That is where the logic of the Constitution only being what the judges say it is leads us. By denying that the Constitution has some fixed character and meaning to it, the idea that the Constitution is only what the judges say it is takes away both the right of “We the People” to take action when the Supreme Court has strayed from the true path, and it also takes away from us any sense of obligation to stay on the straight and narrow path whenever the Supreme Court itself has strayed from a true course.

Consider another example. Congress passes a law declaring it to be illegal to protest against tax increases. The Supreme Court reverses all of its precedents on the First Amendment
 and upholds the law. Is the law constitutional once the Supreme Court has decided the case, or not?

If the Constitution is nothing more than whatever the judges say it is, the law is “constitutional”. However, if the First Amendment itself really means something, if it is law in and of itself, and is something to which even the Supreme Court must conform its decisions, then the law isn’t constitutional, even though the Supreme Court has just said that it is. And in that case, the Supreme Court is wrong, and all who disagree with the Supreme Court are right.

The implications of the idea that the Supreme Court could, by its rulings, vitiate the First Amendment is scary enough in and of itself. But things could get worse. For instance, what if the Supreme Court were to order Congress to pass, or refrain from passing, some piece of legislation, or what if the Supreme Court ordered the President to sign or veto it. Fortunately, no one has yet had the raw nerve to come out and say that because the Constitution is what the judges say it is, the Supreme Court could supposedly do such a thing. But what would be the case if the Supreme Court ever did issue such a ruling? Under the idea that the Constitution is nothing more than what the judges say it is, such rulings would supposedly make it the case that the Court would actually have the authority to order Congress to pass a law making it illegal to protest against tax increases, or to order the President to sign such a bill if it did pass. That idea is shocking, for this would mean that we have only one branch of government---i.e., the judiciary---and that the other two branches of government---the Presidency, and Congress---were no longer separate branches of government from that of the judiciary itself, and that they simply served at the whim of the judiciary. 

Does any of this likewise sound familiar? Again, it should. Consider what the ancient Israelites said to Samuel when they were clamoring for a king, even though Samuel tried to warn them about why they should not desire to have a king:

Nevertheless the people refused to obey the voice of Samuel; and they said, Nay; but we will have a king over us;

Here again we see an application of that old French saying: “The more things change, the more they stay the same.”
 For the insistence by some that we deem the Supreme Court to be the exact equal of the Constitution itself, and that “We the People” give up our role in the constitutional scheme of things and hand it over to the Supreme Court to rule over us, is nothing more than a revisitation of the ancient Israelites’ insistence that their Liberty of being ruled by God be taken away from them and be handed over to a king.

C. The Still-Important Role Of Judges

But aren’t the judges supposed to interpret the Constitution? Isn’t it their job to do so? Well, yes. And in fact, if this were a nation in which the people would look to the government, instead of the people, for the source of authority, the judges would be the only ones who could, or even should, interpret the Constitution. However, if this is to be a government in which the government itself looks to “We the People” as its very source of authority, instead of the other way around, then the people themselves should be the ones most actively engaged in establishing and maintaining the fundamental principles of the Constitution. 

By saying this, I do not mean to undermine the proper and important role which judges have in defending the Constitution against every whim of public preference, nor do I mean to undermine the important role of judicial review as to whether legislation is constitutional or not. After all, in the first place, it is “We the People” who established and ordained that certain types of government action would be unconstitutional by ratifying various provisions of the Constitution that do in fact prohibit some types of government action, and by not granting certain authority to the federal government at all. And thus, if judges did not strike down laws which violate the Constitution, they would then be defying the people every bit as much as if they were striking down a perfectly constitutional law, for it is the judges’ duty to the people to strike down such laws. But our framework of constitutional law must equally and simultaneously recognize that the overall development of thought on constitutional law must not come from just the judges alone. It must recognize that ultimately, the source of Constitutional Law instead is “We the People”, and the law must allow the people themselves some very important, appropriate latitude in participating in the debate as to what is constitutional and what is not.

Let me put it this way. Aren’t firefighters supposed to put out a fire in your home, and rush into your burning home to save you and your family? Yes, of course. But this does not mean that you yourself are not allowed to run out of your home if it is burning down, or to put out a small fire if your are able to do so quickly and safely. True, firefighters are supposed to do all those things, but they certainly aren’t the only ones who are supposed to do all those things. In fact, they aren’t even the ones who are primarily responsible for your family’s safety. You yourself are the one primarily responsible for that, by making sure that unsafe conditions do not develop in the first place, by extinguishing small fires before they can do any real damage (if you are able to do so safely), and by running out of your burning home instead of waiting for the fire department to come to pull you out. 

The same holds true about police protection. Yes, the police are supposed to respond to your 911 call to stop a burglar who has entered your home. But the police are not the only ones who can deal with a burglar, and they are not even the ones who are primarily responsible for your safety. Instead, you are. Lock your doors. Have a dog and/or a gun to resist intruders. Under certain circumstances, flee if necessary (and if possible) before the police to arrive, rather than waiting around, at the mercy of the intruder, until the police get there to stop him.

In like manner, judges are supposed to interpret the Constitution. But remember that the Constitution is your Constitution, yours and mine. It does not belong to any part of the government … not to the judges, or to anyone else. It starts out saying, and it certainly does mean, that “We the People” are the ones who decided whether the government which is the federal government, in its present form, would even come into existence or not. If we are to get back to that original idea of the Founding Fathers, if this is to be, once again, a government of “We the People”, it is not only the case that federal judges must adhere to the original principles of that document, but it is also the case that each one of us ourselves---i.e., “We the People”---must also return to its original ideas as well, and that we too must adhere to those ideas ourselves. It means that we must indeed wake up to that fact that it is we ourselves who did decide whether that document would even be ratified or not in the first place. And in order to continue that form of a Republic, “We the People” must grab hold of the reins of government and become actively engaged, once more, in shaping the whole framework of constitutional debate within our legislatures, and even within the arguments which are presented to a court of law. 

As we shall see in the next installment of this essay series, that is a point to which Presidents Andrew Jackson and Abraham Lincoln paid particular attention.
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