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PART FIVE
Section III. The Underlying Meaning Of The Constitution
Everyone knows what the Constitution of the United States is on the face of things. It is that document which establishes the federal government of the United States, and which secures at least certain rights of the people. But beneath the surface, there is more than that to be considered.

A. The Source Of Constitutional Authority
The Constitution of the United States begins with the words, “We the People …” These words were not just put in there because they sound nice, and Mr. Jost fails to appreciate the significance not only of these words, but also of the method which the constitutional convention adopted for the potential ratification of the Constitution. 

The delegates recognized that the adoption of the Constitution to replace the Articles of Confederation would constitute a change in the basic fabric of government itself within the United States. Accordingly, they recognized that it would be inappropriate for the state legislatures to determine whether the Constitution should be ratified or not; for the legislatures, they recognized, were not the ones from whom authority came, but were simply stewards of the public trust which the real source of authority---the people themselves---had given them under the various state constitutions. It would thus be inappropriate for a body which constitutes a servant of the people, and which receives its authority under a state constitution, to decide for the people themselves what new inroads the federal government would be allowed to have into their state constitution.
 

For this reason, the Constitution itself, in its original Articles, provided that the question of whether a state would adopt the Constitution would be decided not by the various state legislatures, but rather by conventions to be held within each individual state, conventions which would be called for the exclusive purpose of determining whether the state would ratify the Constitution, with the delegates to be elected by the people for the sole purpose of attending and participating in those conventions.
 Those delegates would consist of persons who might or might not have been members of the state legislature at the same time, but while at the convention they would not function as state legislators, but rather as convention delegates. Of course, amendments to the U.S. Constitution can be voted upon by the various state legislatures, but the basic question itself of whether a state would ratify the Constitution as a whole was committed entirely to the people, on a state-by-state basis, through the votes of convention delegates chosen by the people specifically for the purpose of representing them on the one question alone of whether the people would or would not adopt the Constitution.

Consider what this means in terms of the propriety of asking the people today to take part in the debate within each state over whether a new federal law is constitutional or not. For when the proposed Constitution was submitted to the people in each state for ratification, the delegates to each state’s ratifying convention were responsible to the people of the state for deciding whether to ratify the new Constitution or not. Would it not have been ludicrous, therefore, for the delegates to be chosen by the people, and to be held accountable to the people, if the people themselves were supposed to be shut out of the debate as to what this proposed Constitution did or did not mean? For if, on the other hand, the very meaning of the Constitution itself is to be determined only by judges---or even principally by judges---would not the proper means of determining whether the Constitution should be ratified have best been left to the courts to decide, rather than to the people? Or to law professors, perhaps?

Is it not equally ludicrous to say today that the people themselves within each state should be shut out of the debate now over whether a federal statute is constitutional or not if the people themselves, through their elected representatives, are supposed to be the ones who determine in the first instance what any proposed amendment to the Constitution is supposed to mean before it is ratified or looked at by any judge, and even whether their state will ratify an amendment or not, and support or oppose the effort to add it to the Constitution?

B. The Historical Role Of “We the People”
1. The Magna Carta
The concept that “all men are created equal” (to quote the Declaration of Independence)
 did not begin with America. That idea was recognized long before those words themselves were penned. If nothing else, the idea became enshrined in law beginning with Moses, with the idea that even the lowliest slave working on the pyramids was exactly the equal of even mighty pharaoh himself in the eyes of God. 

The idea of all persons being created equal is one of the foundations of the idea that government authority properly comes from “We the People”. For if all persons are created equal, then no person is, by birth, in a superior position over any other person to say what the law should or should not be.

The concept that all men are created equal was present even in the early Common Law of England, and it formed the foundation of numerous provisions within the Magna Carta, which was written in 1215 A.D., more than five hundred years before the Declaration of Independence was written. Most notably, one of the final substantive provisions of that historic document declared that if the King of England were to violate the Magna Carta, the barons would then have the right to take up arms against the King for having violated it, so long as they had first petitioned the King to end the violation, and the King had refused to do so.
 

As dramatic as that provision itself was, far more dramatic still was the means by which a violation of the Magna Carta was to be determined. It would not be the King who would determine whether he himself had violated the Magna Carta, nor would it even be decided by the Courts of England. Rather, it was expressly left to the barons themselves to decide whether the King had violated the Magna Carta; the barons themselves would thus decide whether they had the right to take up arms against the King.

This was too much to bear for many of the successors of King John, the King who had been forced to place his seal on the Magna Carta. And so, in many later versions of the Magna Carta, this part about the right to bear arms against the King was deliberately deleted. (Sound familiar, defenders of the Second Amendment?) But enough true versions of that great document did survive to preserve the truth, and with it, not only the right to bear arms, but also the politically earth-shaking concept that the people, not the King of England or the judiciary, would be the ones who would determine whether the King had broken the law, and that the people, not the King or the judiciary, would be the ones who would determine whether, under the law, they would have the right to take up arms against the King himself.

2. The Role The Pilgrims Played
Four hundred years later, the concept of “We the People” being the source of government authority would emerge once more, this time offshore from the coast of present-day Massachusetts, on the Mayflower. Those onboard that ship had a charter from a private company, the London Virginia Company,
 which itself received its authority from King James I (under whose name, incidentally, and by whose authority, the King James Version of the Bible was translated).
 The charter authorized the Pilgrims to establish a colony in what was then considered to be part of “northern Virginia”, an area which in fact is close to the mouth of the Hudson River, near present-day New York City. But a series of great storms in the Atlantic Ocean had blown them far off course during the voyage over. When they arrived at the North American coast, they were offshore from that part of present-day Massachusetts which we today call Cape Cod.

This left them in quite a fix. While at sea, the Law of the Sea prevailed, and the captain himself had authority over all onboard. Once they were on land, however, the captain, quite arguably, would no longer have any authority over them. Now, if in fact they had arrived in what they called “northern Virginia”, this would be no problem, since the government established by their charter would then govern them once they were on land. But since their charter was good only for “northern Virginia”, if they went ashore outside of that area, the charter would be irrelevant, along with the government and authority established by the charter; and the captain, of course, would have no authority over them once they were on land, either. So they would be thrust into a situation of absolute lawlessness, with no one present having the authority to hold anyone accountable for anything at all.
 This would have been especially troubling to the Pilgrims because many among them were “the strangers”, i.e., those who were not Pilgrims, but were simply sailors who had been hired to sail the ship; and thus, unlike the Pilgrims themselves, the strangers could not be expected to be in submission to the spiritual elders of the Pilgrims. Furthermore, without any valid form of law or government, anyone who might try to punish someone for committing even an outrageous crime would arguably be guilty of assault and battery against that person, and possibly even of treason against the King himself.
They were virtually out of food and fresh water, and their difficulty in navigating coastal shoals prevented them from sailing down to northern Virginia.
 Making it all the way back to England, 3,000 miles away, was out of the question as well. They would die of thirst or starvation before they could get back. What to do?

One of the leaders of the Pilgrims, William Bradford,
 took action. Recognizing the great need facing the Pilgrims, he led the effort to draft the document which we today call the Mayflower Compact (which apparently was written principally by William Brewster).
 In it, each man pledged to each other man to participate in, and to be bound by, a civil government of their own creation, to govern their lives onshore.

Virtually all societies in human history---other than Anglo-American ones, ancient Israel,
 and ancient Greece
---had believed that all lawful authority comes only from the government, and that the people play absolutely no role in constituting any part of the government at all. In any such society, in which the people believed that all lawful authority comes only from the government, the Mayflower Compact itself would have been an exercise in futility. For in such cultures, the king/pharaoh/caesar/what-have-you was believed to be the only conduit between earthly government and God; and therefore, you could only establish a real, legally-binding government with the approval of the king, etc. Anything else was nothing more than an agreement outside of the law, something that would no more constitute the establishment of a true government than an agreement among a band of thieves on how to divide up what they had stolen. Accordingly, persons from other cultures might have thought themselves to be free to do whatever they wanted to do after getting off the ship, even if they actually had first signed something like the Mayflower Compact, unless they had also first sailed back to their homeland to have the agreement formally ordained by someone with authority from their king.

The thing which we fail to realize today is that the Pilgrims, by signing the Mayflower Compact, formally recognized, and committed themselves to the idea, that in order for true, lawful governmental authority to exist at all, it did not have to come from any higher earthly authority than from they themselves. They recognized that they, as free moral creatures, and with their own free wills, could make the connection with God and His authority to establish a binding covenant, legally valid and enforceable among themselves, without first going back to England to have a representative of the King of England authorize their actions. They understood that because God is sovereign over all persons in all places at all times, any pledge among themselves made before God is binding no matter what their earthly circumstances might be. And so they took the bold step, one which was revolutionary at the time, of proclaiming themselves to be legally bound before God by nothing more than their own accountability before God as free moral agents, as persons who had committed themselves before God to each other, through the Mayflower Compact, to establish the government without the benefit of the ordination of their Compact by any earthly king. As the opening words of the Mayflower Compact proclaim, to all who have ears to listen, “In the name of God, Amen.”

In so doing, however, the Pilgrims were not rebelling against earthly authority. Far from it. As the Compact itself goes on to say, “We whose names are underwritten, the loyal subjects of our dread Sovereign Lord King James …” (emphasis supplied). The Compact also says,

Having undertaken, for the Glory of God and advancement of the Christian Faith and Honour of our King and Country, a Voyage to plant the First Colony in the Northern Parts of Virginia, do by these presents solemnly and mutually in the presence of God and one of another, Covenant and Combine ourselves together into a Civil Body Politic, for our better ordering and preservation and furtherance of the ends aforesaid; and by virtue hereof to enact, constitute and frame such just and equal Laws, Ordinances, Acts, Constitutions and Offices, from time to time, as shall be thought most meet and convenient for the general good of the Colony, unto which we promise all due submission and obedience.
Thus, by their own covenant, which they swore to with God as their witness, the Pilgrims recognized and asserted their own right under God to form a government of their own creation by themselves, through their own mutual consent, as well as through their own accountability before God in doing so. They also thereby asserted that their covenant would in fact constitute a true government, a government in submission to the King of England, and not simply some form of mob rule created by persons operating outside of the law itself.

It was, of course, these very same Pilgrims who then later came up with the first American Thanksgiving Day. Let us pause, then, on each Thanksgiving Day, not only to be grateful to God that we live in a land overflowing with those boundless blessings which are the fruits of Liberty, but also to remember, and to be thankful for the fact, that our land was founded by people with a vision of God and government such as these people had.

3. The Fundamental Orders Of Connecticut
The idea of government arising by the solemn declaration of the people themselves, by their pledge to each other before God to create a legally binding government, without having to have the authority to create the government handed down to them by an earthly king, was continued and expanded a few years later in what we now call the State of Connecticut. There, in 1638, some Puritans and Congregationalists wished to establish their own government, a government which would be separate from that of the Massachusetts Bay Colony, so that they would have the legal right to practice religion as they saw fit. They received permission to settle into Connecticut and, in the tradition of the Pilgrims on the Mayflower, they drew up their own charter of government, known as the Fundamental Orders of Connecticut.
 

This charter was different from the Mayflower Compact, however, in that it did not even contain words referring to a “dread Sovereign King”, or any words to that effect at all, as being the source of authority for the establishment of the government. It was, in fact, the very first charter of government anywhere to omit any such reference to any earthly authority as being the basis of the government. That being the case, the Fundamental Orders of Connecticut is widely recognized as being the first Western style constitution, and is generally regarded as being a principle model used for the drafting of our own Constitution approximately 150 years later.

The Fundamental Orders of Connecticut, though, like the Mayflower Compact before it, was no act of rebellion against government. Consider the preamble to the Fundamental Orders:

For as much as it hath pleased Almighty God by the wise disposition of his divine providence so to order and dispose of things that we the Inhabitants and Residents of Windsor, Hartford and Wethersfield are now cohabiting and dwelling in and upon the River of Connectecotte and the lands thereunto adjoining; and well knowing where a people are gathered together the word of God requires that to maintain the peace and union of such a people there should be an orderly and decent Government established according to God, to order and dispose of the affairs of the people at all seasons as occasion shall require; do therefore associate and conjoin ourselves to be as one Public State or Commonwealth; and do for ourselves and our successors and such as shall be adjoined to us at any time hereafter, enter into Combination and Confederation together, to maintain and preserve the liberty and purity of the Gospel of our Lord Jesus which we now profess, as also, the discipline of the Churches, which according to the truth of the said Gospel is now practiced amongst us; as also in our civil affairs to be guided and governed according to such Laws, Rules, Orders and Decrees as shall be made, ordered, and decreed as followeth:
The document then went on to state in detail what the forms and operations of their own government would be, just as the U.S. Constitution likewise does for us today.

It was in the context of this background of law and government that our nation’s founding document, the Declaration of Independence, was set.

Ed. note: This concludes Part Five of this essay on State Nullification Of Obamacare. The next installment shall examine the role of the Declaration of Independence in establishing the underlying meaning of the Constitution, the importance of being informed about our own nation’s history, and how those things pertain to Nullification. See, http://888webtoday.com/. Click on the column for Lawrence Joyce.
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