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PART FOUR
Section II. LIMITED NULLIFICATION: A Possible Means 

Of Resolving The Conflict (cont’d.)
C. Differing Statements Regarding The Supreme Court’s Position With Respect To The Constitution
Not every Justice of the Supreme Court has understood the Supreme Court’s position viz a viz the Constitution, and one former Chief Justice was particularly off base.
 Also, sometimes the way the Supreme Court itself handles cases leaves some persons wondering whether even the Supreme Court itself has the story straight. For instance, during the Civil Rights Movement, many courts in the South were reluctant to follow the Supreme Court’s decisions regarding desegregation. Some were arguing that the states were free to nullify not just unconstitutional Acts of Congress, but even the rulings of the Supreme Court itself. In response to that, in the case of Cooper v. Aaron, the Supreme Court said, “[T]he interpretation of the [Constitution] enunciated by this Court … is the supreme law of the land …”

In terms of its practical effect, Cooper was an important victory for the Civil Rights Movement. And in Cooper the Supreme Court did not go so far as to say outright that the decisions of the Supreme Court are actually equal to our Constitution itself. Furthermore, the statement of the Supreme Court in Cooper about the decisions of the Supreme Court being the supreme law of the land, at least on the face of things, is indeed legally correct. For no matter what else may be said about our constitutional framework, it will always be true that the decisions of the Supreme Court, including the decision of the Court in Cooper, are at least the supreme case law of the land, come what may. Yet, because the Court in Cooper said that its decisions are the law of the land, and because the Court did not simultaneously go out of its way to disavow being equal to our Constitution itself (as the Court had done in Marbury), many have wondered whether the Court in Cooper was trying to set itself up implicitly as being the very equal of the Constitution. As shall be discussed in the next Section of this essay (Section II.D.), this issue has serious implications for the Christian.

If such was the Court’s intent in Cooper, however, it appears to have failed, though only just barely so. For although the Court itself has not, in the entire time since Cooper, made any statement in which it unequivocally declared itself to be the equal of the Constitution itself, in 1985, one of the Justices who joined in the Court’s decision in Cooper, Associate Justice William Brennan, gave a speech to the student body at the law school at Georgetown University in Washington, D.C. In that speech, Justice Brennan said that the Justices of the Supreme Court---not the Supreme Court itself, mind you, but the Justices of the Supreme Court---“… are the last word on the meaning of the Constitution.”

This is a position which comes dangerously close to claiming that the Supreme Court, or even the Justices of the Supreme Court, are the exact equal of the Constitution itself. As we shall see later on in this series, the idea that the Supreme Court itself (let alone the individual Justices personally) could be the “last word on the meaning of the Constitution” is an idea which was expressly and emphatically opposed by Abraham Lincoln during our nation’s darkest hour, as he responded to one of the Supreme Court’s most infamous decisions ever, a decision upholding slavery, one which led to the Civil War.

D.)
The Significance Of A Proper Understanding Of The Constitution And The Supreme Court’s Role For The Christian
A proper understanding of our Constitution, and of the role the Supreme Court has to play in our government, has particular significance for the Christian. For an understanding of our Constitution, and whether our government does or does not have a true and correct understanding of the Constitution, plays a critical role in a Christian’s understanding of what God will expect of him in terms of his submission to those who are in authority, and it plays a critical role in determining what does or does not constitute rendering unto Caesar the things which are Caesar’s, as Jesus admonished us to do. For if the Supreme Court is equal to or above the Constitution, then following what the Supreme Court says about the Constitution becomes a matter of Godly submission to those who are in authority. But if the Supreme Court is beneath the Constitution, and if “We the People” are the true source and author of governmental authority in the United States, then a.) disagreeing with the Supreme Court on what the Constitution means does not become a matter of refusing to give full submission to Godly authority; and, b.) if “We the People” are the true source and author of government authority in the United States, then just letting the Supreme Court have its way with the Constitution, even when the Supreme Court violates the Constitution, constitutes a refusal to do one’s duty to correct the error, and this becomes dereliction of duty.  We shall look into this issue in more detail later on in this essay series.

E. A New Approach
As was likewise mentioned at the opening of this series itself, up until now, Nullification has always referred to a claimed right of a state to make a finding with finality that a federal law was unconstitutional, and thus null and void, and with the federal government having no authority to do anything about that. Let me refer to that traditional Nullification doctrine as Absolute Nullification. And let me also say that I reject the idea of Absolute Nullification.

What we should now consider by contrast, however, is a recognition that states do have the right to make an initial finding that a particular federal law is unconstitutional, and therefore null and void within that state, though not necessarily with finality; for we should also recognize that this right of the states does not preclude the federal courts from then finding in turn that the federal law is in fact constitutional, and that the state law nullifying the federal law is therefore itself unconstitutional. 

This latter version we might call Limited Nullification. It recognizes that the states do have the right---and not only the right, but also the duty---to stand up to federal unconstitutional usurpations of state authority, to rally the people to make their voices heard, to instruct federal lawmakers in Washington of any tide of rejection which the people of the states may harbor, and to send a rally cry to the citizens of sister states to join in a healthy exercise in civil government to make their voices heard, one which otherwise might not even take place.

1. The Rationale For Limited Nullification
What would be the point, then, of going through all this if the federal government is going to prevail in the end, anyway? one might wonder. Well, the answer is that, first of all, the unconstitutional elements of the federal government might not really win in the end. Take, for instance, the case referred to above about whether the federal government has the authority to order county sheriffs to enforce the federal government’s laws.
 With respect to any future law which Congress may pass someday, the Supreme Court of the United States might rule that Congress had no authority to enact the new law, a new law which one or more states may have nullified.

Wouldn’t it be simpler, though, for state officials to file suit to challenge a federal law, such as those county sheriffs did? The answer is that although filing such a suit would be simpler, it might not be the best approach. First of all, any given state official might be politically allied with those who favor the federal law even if the citizens of the state, as a whole, oppose it; in such a case, that state official would never file the necessary suit. And it may just all boil down to the money. If opposition to the federal law might endanger an official’s department’s receiving federal funds, Congress’ bribe might prove successful, and the suit might never be filed. Bear in mind that when the federal law which tried to order county sheriffs around was passed, out of all the county sheriffs in the United States, apparently only the two sheriffs referred to above (and perhaps a few others) had the courage and resolve to file suit against the federal government.

In addition, the political process of enacting a Nullification law would do a far greater job of arousing public awareness of the existence and importance of the issue than would come from a state official’s filing of a lawsuit. After all, if there is any question that some federal law might be unconstitutional, and that it might be interfering with the rights of the people to have their own state law determine their social order, this is an issue which should be not be missed or just glossed over. The issue should be brought to the full attention of the public. A healthy exercise in civil government such as this is hardly (in the words of Mr. Jost), “pure political theater”. 

Furthermore, if states establish a tradition of declaring federal laws they deem to be unconstitutional null and void, but very few states join in such a protest against a particular federal law, federal lawmakers will then have the ability to see quickly and clearly that the federal law is widely accepted. This would not be the case if everyone simply relied on state officials to bring suit to challenge a federal law, however. For instance, who can say whether the federal law that told county sheriffs to enforce a new federal law restricting gun owners’ right was popular with the people or not? Nobody really knows for sure, because the people themselves were left out of the debate on that issue. That would be a very important thing to consider, however, in the wake of the Supreme Court’s decision. For then lawmakers would know if the people of enough states would consider ratifying a constitutional amendment to allow the federal government to order county sheriffs around (undesirable though that proposition may be, of course).

By contrast, if laws nullifying a particular piece of federal legislation are passed by a large number of states, and especially if such laws are passed by more than three-fourths of the states (the amount necessary to ratify any constitutional amendment),
 federal lawmakers will see with equal quickness and clarity that the law is widely rejected, and that if the courts ultimately declare that the law is in fact constitutional at that time, that someone could speedily generate a movement to amend the Constitution to ban that law, and any future ones like it. 

Oddly enough, Mr. Jost touches somewhat on these points in his editorial, and he even goes on to say (correctly) that the whole exercise would function as the effective production of a legal brief for federal courts to consider. Yet he fails to appreciate how it is that these points militate in favor of having states express themselves by passing Nullification laws. In fact, his inability to appreciate this point illustrates just how far out of touch he is with the principle that all government within the United States, state or federal or state, derives its just powers “from the consent of the governed” (to use the words of the Declaration of Independence).
 And with respect to the Constitution itself, he seems to forget its very famous opening words, which we shall consider in the next installment of this essay series.

Ed. note: This concludes Part Four of this essay on State Nullification Of Obamacare. The next installment shall examine the historical precedents, prior to the Declaration of Independence, which eventually helped establish the underlying meaning of the Constitution, and how that pertains to Nullification. See, http://888webtoday.com/. Click on the column for Lawrence Joyce.
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