Study Guide For State Nullification Of Obamacare: A Response To The New England Journal Of Medicine

Suggested Essay Points And Topics For Students 

On Nullification
Part Three

TEACHERS’ VERSION
1.)
Inform the reader of how the competing interests with respect to Nullification might be balanced.
Summary Discussion:
Allowing both the federal and state governments to operate fully within their respective spheres of authority would enable states to defend the dominion of state law against a possible intrusion by an unconstitutional federal law, and would also allow federal courts to speak with authority for all of the Union as to whether that particular federal law is constitutional or not.

See Part Three, Section II.A., pp. 1-2.

2.)
Inform the reader of what the U.S. Supreme Court said in its most famous case in constitutional law regarding the relationship between the Supreme Court and the Constitution.
Summary Discussion:
In 1803, in Marbury v. Madison, the U.S. Supreme Court twice expressly stated its recognition that the Supreme Court is as bound by the Constitution as are the other departments of government (i.e., Congress, and the President).

See, Part Three, Section II.B., pp. 2-6.

3.)
Inform the reader of what the Supreme Court found to be unconstitutional in Marbury v. Madison, and why the Court found that part to be unconstitutional.
Summary Discussion:
The Supreme Court found to be unconstitutional a certain part of an Act of Congress which would give to the Supreme Court certain authority to decide cases. The Supreme Court found this part of the law to be unconstitutional because Congress was trying to grant to the Supreme Court certain authority which the Constitution itself did not give to the Supreme Court; and because the Court recognized that it is just as bound by the limitations of the Constitution as any other branch of government is, the Supreme Court concluded that it could not accept this unconstitutional authority which Congress wanted to give it.

See, Part Three, Section II.B., pg. 4.

4.)
Inform the reader of why it is that if Marbury v. Madison supposedly stood for the proposition that the Supreme Court is equal to or above the Constitution, that this would render Marbury inherently contradictory.
Summary Discussion:
The Supreme Court recognized that it had to refuse to accept the jurisdiction which Congress was trying to give to it because the Constitution itself did not provide for the Court to have such jurisdiction. In stating this recognition of the relationship between the Supreme Court and the Constitution, the Court expressly stated twice that it was just as bound by the Constitution as any other branch of government. 


If the Court were the equal of the Constitution, or above the Constitution, it could just do whatever it wanted to do. It would not in fact be just as bound by the Constitution as any other branch of government is, and instead, it would in fact be able to accept the authority which Congress was trying to give it in the statute, even though such authority would be unconstitutional. Thus, if the Supreme Court was supposedly trying to say in Marbury that it is the equal of the Constitution, or above it, this would contradict the Supreme Court’s own statements in Marbury that the Supreme Court is bound by the Constitution.

See, Part Three, Section II.B., pp. 4-6.
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