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PART THREE

Section II. LIMITED NULLIFICATION: A Possible Means 

Of Resolving The Conflict

A. Giving Credit Where Credit Is Due
Today we are left with this conflict between state and federal jurisdictions over unconstitutional federal laws not yet fully resolved. But there is a way to resolve it, at least in a practical sense, if not necessarily in every academic scenario. This approach echoes the old adage, “A place for everything, and everything in its place,” as follows:

Yes, the states do have the right to nullify unconstitutional federal laws. State governments are governments of general jurisdiction, and as such they do not have to look either to the U.S. Constitution, or even to any specific provision within their own state constitutions, for a grant of authority to take any action designed to uphold their own authority, and to take action against any unlawful act which threatens the rights of the people of the state or of the dominion of state government. In fact, state governments and state courts even have an affirmative obligation, under the state constitution, to take such a stand, and they have no right to remain silent when the domain of state law, and the rights of the citizens of the states to establish the governance of their lives through state laws, are invaded by an unconstitutional federal law.

Yes also, however, after a state has done that, and state law has been changed to nullify (effectively) a federal law (at least, on the face of things), then under Article III of the Constitution,
 the federal judiciary does have the authority to declare the federal case law on whether a federal law---or some state law nullifying that federal law---does violate the U.S. Constitution; and under the Supremacy Clause, the case law of the federal judiciary trumps the case law of every state in the entire country.
 This is, after all, how federal civil rights protections are upheld; again, Mr. Jost spoke correctly on point in that respect. 

This is parallel to how issues of unconstitutional legislation are judicially decided today in any other context, in fact. The federal judiciary, for instance, in recognition of its role viz a viz a legislature, will not issue an order prohibiting a state legislature (or Congress) from voting on a piece of legislation simply because the legislation, if enacted, would then be unconstitutional. Rather, courts will wait until the legislature first fulfills its constitutional function of deciding whether the legislation will be passed or not; and if someone claims that it is unconstitutional, immediate federal judicial review is available to prevent the law from ever going into effect, later on the same day that the law is signed into law, if need be.

B. The Supreme Court’s Own View Of Itself In Constitutional Law Under Marbury v. Madison
Now, as stated earlier in this series, this is not to suggest that Article III of the Constitution, or the Supremacy Clause, or the Necessary and Proper Clause, or any other provision of the U.S. Constitution can constitute a means of granting to the federal government an authority to act which does not otherwise exist under the Constitution.
 For instance, the Supreme Court of the United States has recognized---again, in Marbury v. Madison,
 its most famous case in constitutional law---that even the Supreme Court cannot grant to itself a power which does not exist in the Constitution; for as the Supreme Court recognized in that case, the Supreme Court is not above the Constitution, nor is it even equal to the Constitution. Instead, the Supreme Court recognized in that case that the Supreme Court itself is beneath the Constitution.

The significance of all this lies in the importance which the legal community commonly attaches to that case, and what this in turn means to you, and to our American form of government. The importance of your learning about this and understanding it cannot be overstated. For understanding Marbury, and the legal community’s view of Marbury, is the most important fundamental point of constitutional law which any person---an average citizen, or a member of the legal community---can grasp. For revolving around our society’s understanding of Marbury is our understanding not only of what our federal framework of government is all about, but also our understanding of who we and what “We the People” really are, as well as what our proper relationship to our own government is, and what our government’s proper relationship (including the Supreme Court’s proper relationship) to ourselves is.
For many, many years, Marbury has in fact been regarded as being not only the U.S. Supreme Court’s most famous case in constitutional law, but also its most important case in constitutional law. And indeed, it is all of that. But unfortunately, Marbury is also commonly thought of in the legal community as supposedly meaning that the Supreme Court is equal to the Constitution itself … maybe even above it. This arises from a particular statement which the Supreme Court made in Marbury: “It is emphatically the province and duty of the judicial department to say what the law is.”
 Let us look at the case as a whole, however, and see if the Supreme Court ever even meant for the commonly held view of that statement to be a true representation of the Supreme Court’s own view of itself.
At issue in Marbury was whether a provision of a certain Act of Congress was constitutional or not.
 The provision in question purported to give to the Supreme Court certain authority which the Constitution did not specify; the Court, to its everlasting credit, refused to accept such jurisdiction, jurisdiction which Congress did want to give to the Court, but which the Constitution itself did not grant to the Court.
 The Supreme Court therefore found the Act of Congress which tried to give this new power to the Supreme Court to be unconstitutional, and thus, void.

More importantly, however, the Supreme Court spoke about the very nature of the Court’s relationship to the Constitution generally:

“From these and many other selections which might be made, it is apparent, that the framers of the constitution contemplated that instrument as a rule for the government of courts, as well as of the legislature.

“Why otherwise does it direct the judges to take an oath to support it? This oath certainly applies, in an especial manner, to their conduct in their official character. How immoral to impose it on them, if they were to be used as the instruments, and the knowing instruments, for violating what they swear to support!”
 (emphasis supplied).
And again, in that same case the Supreme Court also said,

“Thus, the particular phraseology of the constitution of the United States confirms and strengthens the principle, supposed to be essential to all written constitutions, that a law repugnant to the constitution is void, and that courts, as well as other departments, are bound by that instrument.”
 (emphasis supplied).
Despite these statements by the Supreme Court in Marbury, there are those who nonetheless take the position that in Marbury, the Supreme Court was supposedly saying that it is equal to the Constitution itself. In so saying, they overlook two things: 

1.) If the Supreme Court had actually meant by that statement that the Court is equal to the Constitution, such a statement, all by itself, could not somehow magically make the Supreme Court become equal to the Constitution; and, 

2.) The Supreme Court did not say in Marbury that the courts are the only part of government with both the duty and the authority (in some respects, at least) to take a position on what the Constitution means, nor did the Court say that individual persons may not disagree with the Court on what the Constitution means. 

Those who take the position that in Marbury, the Supreme Court was saying that it is equal to the Constitution also commonly take the position that the Constitution (or any other law) doesn’t really mean anything at all until and unless some Court says that it means something. And so, under this line of reasoning, if the Supreme Court issues a ruling which flies squarely in the face of the Constitution (as it could have done in Marbury, if it had found the Act of Congress in that case to be constitutional), then supposedly the Supreme Court would not really be breaking the law; for such people think that the Supreme Court itself supposedly is the very law itself, and therefore supposedly would be incapable of breaking the law. 

This would run completely contrary to the logic of what the Court actually said about itself in Marbury, however. For in Marbury the 
Supreme Court recognized and acknowledged that the Supreme Court itself is subject to the Constitution. Thus, the idea that in Marbury, the Supreme Court was taking the position that the Supreme Court is the equal of the Constitution is an idea that would in fact vitiate the entire meaning and importance of the case, and it would mean that the entire analytical foundation of the holding of the case would be an absurdity. For if Marbury stands for the proposition that the Supreme Court’s doctrines are the equal of the Constitution itself, it would be an absurdity for the Court to have declared that it could not exercise the jurisdiction which Congress wanted to give it. For if the Supreme Court truly were the equal of the Constitution, then the Court in Marbury supposedly could have accepted the jurisdiction which Congress wanted to give it, and then say that doing so was constitutional anyway, simply because the Court said so! Yet the Court in Marbury expressly disavowed any authority to do such a thing.
If nothing else, then, Marbury stands not for the proposition that the Supreme Court of the United States can somehow create its own authority to do anything it wants, as some people believe. Rather, to the contrary, Marbury stands for the proposition that the authority of the Supreme Court is beneath the authority of the Constitution itself, as the Supreme Court itself quite obviously recognized in that extremely important case.

Ed. note: This concludes Part Three of this essay on State Nullification Of Obamacare. The next installment shall continue to examine a possible means of resolving the conflict between the federal and state jurisdictions regarding unconstitutional federal laws. See, http://888webtoday.com/. Click on the column for Lawrence Joyce.
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