Study Guide For State Nullification Of Obamacare: A Response To The New England Journal Of Medicine

Suggested Essay Points And Topics For Students 

On Nullification
Part Two
TEACHERS’ VERSION
1.)
Inform the reader of what the Supremacy Clause is, and what it means.
Summary Discussion:
The Supremacy Clause of the U.S. Constitution makes the U.S. Constitution, and the laws passed in pursuance of the U.S. Constitution, the supreme law of the land over the laws of the states. 
The key to understanding the application of the Supremacy Clause lies in the fact that, in order for a federal law to be supreme over a state law, the federal law itself must be one which is enacted “in Pursuance” of the U.S. Constitution. That is, it must be a constitutional federal law in order for the Supremacy Clause to apply; the Supremacy Clause does not elevate unconstitutional federal laws over state laws, for laws which are unconstitutional to begin with are certainly not made “in Pursuance” of the U.S. Constitution.
See, Part Two, Section I.C., pp. 1-3.

2.)
Inform the reader of how the U.S. Supreme Court case of McCulloch v. Maryland is often misrepresented by those who claim that this case means that states cannot nullify unconstitutional federal laws.

Summary Discussion:
In 1819, in McCulloch v. Maryland, the Supreme Court only ruled that, where a state law nullifies a constitutional federal law, the state law itself is unconstitutional. The Supreme Court did not rule (or even suggest), however, that the states cannot nullify an unconstitutional federal law. 

See, Part Two, Section I.C., pg. 2.

3.)
Inform the reader of why it is that each of the states has a duty to defend its jurisdiction against unconstitutional federal laws.

Summary Discussion:
State governments, including state courts, are created by, and receive their authority from, the constitution of each of the states. As such, they are obligated by their state constitutions to uphold and defend the authority and validity of the state constitutions, and the state laws passed in pursuance thereof. 

If the U.S. Constitution granted to the federal government the authority to overrule state law anytime the federal government wanted to, then state governments and courts would be required automatically to let federal law overrule state law. But because the U.S. Constitution grants to the federal government the authority to overrule state law only if the federal law itself is constitutional, any unconstitutional federal law which would supposedly overrule state law is something which would constitute an unwarranted intrusion into state law. Accordingly, in such a case, state governments and state courts are obligated under the state constitutions to recognize that an unconstitutional federal law does not validly operate to overrule state law; and thus, pursuant to their duty under their state constitutions, they are obligated to oppose the federal law.

See, Part Two, Section I.C., pp. 2-3.
4.)
Inform the reader of why it is that the Supremacy Clause, by itself, cannot increase the authority of the federal government.

Summary Discussion:
The Supremacy Clause only establishes that the U.S. Constitution, and the laws and treaties made pursuant thereto, are the supreme law of the land. It does not make laws which are unconstitutional (i.e., laws not made pursuant to the U.S. Constitution) the supreme law of the land.

See, Part Two, Section I.C., pp. 2-3. 
5.)
Inform the reader of the great debate between leading Founding Fathers over the validity of the concept of Nullification, and who took which side in the debate.

Summary Discussion:
George Washington and attorney Patrick Henry (who was made famous by his Give me Liberty, or give me death speech one month before the Revolutionary War began) took the position that the Constitution does not allow for state nullification of federal law. James Madison (who was the main author of the Constitution, and who is known as “the Father of the Constitution”) took the position that the Constitution does allow the states to nullify an unconstitutional federal law. Thomas Jefferson, who was the main author of the Declaration of Independence, took the same position as James Madison.

It is worth noting that this debate between these men took place in the context of a discussion of whether the states had an unlimited right to nullify a federal law which any given state had found to be unconstitutional. That is, they were debating whether the Constitution allows a state to nullify an unconstitutional federal law and also to be the final authority on the matter (i.e., the state would supposedly be able to nullify a federal law which it had found to be unconstitutional without being subject to review by federal courts). The fact that George Washington and Patrick Henry disagreed with the idea that the states could nullify an unconstitutional federal law without being subject to review by federal courts does not tell, by itself, indicate that they also would have disagreed with Nullification in a context in which the state itself were to recognize that its decision to nullify is then subject to review by federal courts.

See, Part Two, Section I.D., pp. 3-5.

6.)
Inform the reader of how the issue of Nullification arose in response to the tensions which led to the War of 1812.
Summary Discussion:
In the tensions between the United States and the United Kingdom (i.e., Britain) leading up to the War of 1812, the federal government placed embargoes on some trade to try to use sanctions to get the British government to change its policies toward the U.S. Many persons and businesses in the U.S. were dependent upon such trade for their livelihoods, however, and opposed the embargoes. Every New England state (with the exception of Maine, which was not yet a state), as well as Delaware, nullified the embargoes as being unconstitutional. But the embargoes failed to be an effective sanction against Britain, and the War of 1812 itself came and went before there was any actual confrontation between the states which had nullified the embargoes and the federal government; the conclusion of the war itself then brought an end to the embargoes.
See, Part Two, Section I.D., pg. 5.
7.)
Inform the reader of what the Nullification Crisis in the 1820s and ’30s was, what Act of Congress led to it, and which state sought to nullify it.
Summary Discussion:
The Nullification Crisis was brought on by the passage of the Tariff of 1828 by Congress, an Act known as the “Tariff of Abominations” in the South, and by South Carolina’s Nullification of that Act. The tariff on imports would protect northern U.S. businesses, but this would be of no benefit to the South. It would also reduce the money which countries such as Britain would have to pay for cotton from the South. Furthermore, most federal revenues at the time were from tariffs, so the net effect was that the South would bear a net disproportional economic burden in funding the federal government. 

South Carolina passed a law prohibiting the collection of that tariff by anyone in South Carolina. President Andrew Jackson sent troops to South Carolina to enforce the tariff, but South Carolina responded by calling out its militia to oppose the federal troops. There was a tense stand-off between the state and federal troops, but President Jackson and Congress backed down before any shooting began, and repealed the most hated parts of the tariff. South Carolina responded by repealing its law which nullified the tariff, and the crisis ended in 1833.
See, Part Two, Section I.D., pp. 5-6.
8.)
Inform the reader of how it is that Nullification by a state is not the same thing as Secession by a state.
Summary Discussion:
The issue of Nullification deals only with the right of a state which is in the Union to take action against a federal law which is unconstitutional. The issue of Secession, however, deals with the separate question of whether the federal government has the right to hold a state in the Union against its will. Jefferson Davis, the President of the Confederate States of America (who, of course, took the position that the Constitution of the United States does not grant to the federal government the authority to hold a state in the Union against its will), openly dismissed the idea that a state would have an unlimited right to nullify a law of the United States while the state was actually still in the Union.

See Part Two, Section I.D., pp. 6-7.

9.)
Inform the reader of how the Supreme Court case of Marbury v. Madison gives judicial recognition to the theoretical basis of Nullification.

Summary Discussion:
In 1803, in its most famous case on constitutional law, the Supreme Court of the United States said, in Marbury v. Madison, that an unconstitutional law passed by Congress is simply void.
See, Part Two, Section I.E.., pg. 7.
10.)
Inform the reader of how unlimited Nullification would defeat one of the very purposes for which the Constitution was ratified.

Summary Discussion:
One of the reasons for which the states created the federal government was to establish one source of law which could speak with authority for all the states with respect to those specific things for which the federal government was created. A completely unlimited right of Nullification, however, would create a multi-headed monster in which various federal laws would be in full force and effect in some states, and completely unenforceable in others, with no one left to decide what is constitutional, and what isn’t.
See, Part Two, Section I.E., pg. 7.
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