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PART ONE
Introduction
In an online editorial published on February 10, 2010, the nation’s most prestigious medical journal, the New England Journal of Medicine, came out swinging in favor of Obamacare, trashing the concept of state Nullification of federal law, and seeking to intimidate into silence and submission anyone who dares to question federal pretentiousness.
 At issue is whether a state has the authority to nullify an unconstitutional federal law, specifically, Obamacare. In other words, does a state have the authority to declare that a law passed by Congress is null and void within that state if the law violates the U.S. Constitution?

The prestigious journal apparently is getting nervous over the growing awareness among state legislators as to the authority of the states viz a viz the federal government. Never mind that man behind the curtain, Timothy S. Jost,
 the author of the editorial, seems to say. The all-wise, all-knowing federal government is still, supposedly, the Great and Terrible Wizard of Oz, after all. So be very afraid.
Well, bunk. Let’s take a good look behind that curtain, and see what we find.

Section I. Background
Let us first examine the concept of Nullification itself. Traditionally, the idea of Nullification has dealt with the concept of whether a state has the authority to declare a federal law null and void with finality within that state, so that the federal government would be powerless to do anything about it, if the state finds that the federal law violates the U.S. Constitution. That concept of the federal government being powerless to do anything about it is the catch to that sentence, and to the whole historical debate. But there is more to consider than simply that: namely, whether the people themselves have a role to play in shaping the debate on constitutional law, and how Christian submission to government authority plays a role in this. Since this is written for a Christian web site, that is what this piece shall focus on.

A. The Relationship Between The States 

And The Federal Government
In considering this issue, we begin with the concept of what type of government the federal government is as compared to that of the state governments. First of all, let’s undo some misconceptions. Most people think that the relationship between the federal government and the states is pretty much the same as it is between the states and the counties. The counties, of course, are political subdivisions of the states. The states create the counties within each state, and the states can abolish the counties. The states have the authority to tell the counties what to do, and can tell them what they cannot do.

Not so with the relationship between the states and the federal government, however. First of all, the states are not political subdivisions of the federal government. The federal government did not create the states. Instead, the states created the federal government. The states have the authority to abolish the federal government. The federal government, by contrast, has no authority to abolish the states. 

Let me repeat that for the sake of emphasis: The states have the authority to abolish the federal government. The federal government, by contrast, has no authority to abolish the states.

All the states would have to do to abolish the federal government would be to ratify an amendment declaring that the Constitution is hereby repealed, and that the government established thereunder (i.e., the federal government) is thereby abolished. Inadvisable as that may be, of course, it would nonetheless be lawfully possible. In fact, under the Constitution, the states wouldn’t even need the agreement of Congress in doing so; two-thirds of the states could call for a constitutional convention to draft such an amendment, and Congress would thereby be obligated to establish that convention.

Although Mr. Jost touches on certain valid points about the constitutional  relationship between the federal government and the states, he mischaracterizes certain cases in constitutional law to claim that the Constitution supposedly empowers the federal government to order states around the way the states can order their various counties around. The cases apparently most taken out of context are the ones he alludes to in which federal judges ordered states to pay for certain abortions. Although he does not mention any of the cases to which he was referring, there have in fact been certain cases in which federal courts have indeed ordered states to fund certain abortions under Medicaid, contrary to state law, on the sole grounds that the state itself had voluntarily chosen to participate in the federal Medicaid program, and had thereby voluntarily made the state itself subject to federal law.
 That is to say, without that voluntary participation by a state in the federal Medicaid program, there would have been no basis for a federal judge to order a state to pay for those abortions. 

In fact, in another context, a context likewise dealing with the authority of the federal government to tell the states what to do, during the 1990s, a county sheriff from Montana and a county sheriff from Arizona mounted a constitutional challenge to a federal law which purported to require state and county authorities (themselves included) to undertake enforcement of a new federal law which restricted firearms ownership.
 Significantly, neither the State of Montana nor the State of Arizona, nor the respective counties of those sheriffs, had entered into any federal program pertaining to this legislation. It thus came as no surprise that ultimately, the Supreme Court of the United States agreed with the county sheriffs that the federal government has no authority to order them to enforce federal law.

B. The Two Forms Of Government
To understand this more fully, let us consider the differences in the nature of the state and federal forms of government. The two systems of government are exact, polar opposites of each other. State governments are governments of general jurisdiction. This means that a state automatically has all authority to do absolutely everything unless there is a provision of the state constitution, or of the federal constitution or other federal law, which would prohibit the state from doing something. 

The federal government, by contrast, is the exact opposite. It is a government of limited jurisdiction. As such, it has absolutely no authority whatsoever to do anything at all unless the U.S. Constitution grants to the federal government the authority to do a particular thing. 

1.)
Additional Recent Supreme Court Cases 

On Limited Government
In 1995, the Supreme Court ruled that a federal law criminalizing the possession of a firearm near a school, without anything more than that, was unconstitutional solely on the grounds that the Constitution simply does not grant to the federal government the authority to enact laws against being in possession of a firearm near a school in the first place.
 Five years later, the Supreme Court similarly voided a federal law which allowed women who had been raped to sue their attackers on the grounds that the U.S. Constitution did not grant to the federal government any authority to enact such a law, and that the law interfered with the right of the states to decide how lawsuits against sexual assailants would be handled.
 

Such results as this, particularly the latter one, might shock many people. But the catch is that the Supreme Court was only commenting on the authority of the federal government itself in those cases, and was not even commenting at all on the authority of the state governments to enact similar laws. For in those rulings, which recognize that the federal government can’t do even the most simple things unless the Constitution gives it the authority to do so, the Supreme Court placed no restriction on the right of states to enact identical laws, laws which do the exact same thing as Congress had tried to do, under state law (provided, of course, that such state laws would not violate some specific provision of the Constitution). For the states, after all, are governments of general jurisdiction, and not limited jurisdiction (which the federal government is). And thus, because state governments are governments of general jurisdiction, they do not have to receive a specific grant of authority from the state constitution to pass any particular type of law; rather, the authority to pass a particular type of law only has to fall within the broad, all-inclusive scope of authority which the people created for their state government via their own state constitution.

2.)
The Historic View Of The Federal Government’s 

Limited Authority
a.
The Federalist
This limited nature of the federal government’s authority has been understood since the founding of our republic. It was discussed, for instance, in a series of articles known as The Federalist.
 The Federalist was a series of 85 essays written in support of replacing the Articles of Confederation with the new-proposed Constitution of the United States when the  Constitution was first submitted for ratification to the original thirteen states. These arguments were each signed with the pen name Publius (Latin, the masculine form of the noun, “public”; i.e., by implication, “a man of the public [interest]”). The real authors were Alexander Hamilton, James Madison, and John Jay. The Federalist has always been recognized as being the most reliable source for gaining insights into understanding the Constitution. In fact, in 1819, the Supreme Court of the United States would state this position in emphatic terms.

Alexander Hamilton was a hero of the American Revolution. As a young colonel under the command of George Washington, he led the nighttime bayonet charge against the Ninth and Tenth Redoubts
 of the British Army at the final major battle of the Revolution, at Yorktown.
 Because of his success, the American artillery was able to move forward and pound the British troops much more accurately than they had done so before. As a result, British commander Cornwallis was forced to surrender the 8,000 men under his command, constituting approximate one-third of all British troops engaged in the war itself,
 and leading the British government to fall into such despair that it gave up and recognized our independence.
 

The victory at Yorktown could not have come at a more critical moment. The French government, upon whom we were completely dependent for any hope of victory at all, could not keep funding our Revolution War forever. They would have to conclude at some point that we could not win unless we achieved some decisive victory. Soon they would have to start recalling the troops they had sent us, along with the portion of their navy which was here. But because of Hamilton’s bold and decisive action, Washington won at Yorktown, and our independence was snatched from the jaws of death in the nick of time. Washington would later make Hamilton our first Secretary of the Treasury,
 and he is the man whose image currently adorns our $10 bill. Hamilton was a delegate to the Constitutional Convention which produced our Constitution, and he was the main author of The Federalist.

James Madison, who would later become the Fourth President of the United States, was the man who proposed that the Constitutional Convention which produced our Constitution be held in the first place. He was also the main author of the Constitution’s provisions. He was also a delegate to the Constitutional Convention, and he took and published copious notes of the debates and deliberations by which our Constitution was produced. He therefore rightfully earned for himself the nickname, “the Father of the Constitution”.
 He was the other main author of The Federalist, and he apparently co-authored some of them with Hamilton.

John Jay was also a delegate to the Constitutional Convention. He was then appointed by George Washington to be the first Chief Justice of the Supreme Court of the United States.
 He is believed to have written five of The Federalist essays.
 Justice Jay had written the Constitution of the State of New York, and had been the Chief Justice of that state.
 He eventually resigned from the U.S. Supreme Court to go back to New York to become governor.
 Once there, he became one of the nation’s most outspoken opponents of slavery, and successfully led the fight, just before his death, to abolish slavery in his home state.

In The Federalist #45, our friend Publius (probably James Madison, specifically) assured us that the newly-proposed federal government should pose no threat to the rights and liberties of the people under their own state constitutions. He wrote,

The powers delegated by the proposed Constitution to the federal government are few and defined. Those which are to remain in the State governments are numerous and indefinite. The former will be exercised principally on external objects, as war, peace, negotiation, and foreign commerce; with which last the power of taxation will, for the most part, be connected. The powers reserved to the several States will extend to all the objects which, in the ordinary course of affairs, concern the lives, liberties, and properties of the people, and the internal order, improvement, and prosperity of the State.

Alexander Hamilton, writing in The Federalist #84, was in accord. In fact, so emphatic was Hamilton in insisting that the new federal government would have no powers beyond those which the Constitution specifically gave to it that he felt the need to address this point in reply to those who were opposing ratification of the Constitution on the grounds that, in its originally proposed articles, it contained no Bill of Rights. Hamilton feared that including a Bill of Right in the Constitution of this new government of strictly limited powers could have the unintended consequence of actually decreasing our rights, saying,

I go further, and affirm that bills of rights, in the sense and in the extent in which they are contended for, are not only unnecessary in the proposed constitution, but would even be dangerous. They would contain various exceptions to powers which are not granted; and on this very account, would afford a colorable pretext to claim more than were granted. For why declare that things shall not be done which there is no power to do? Why for instance, should it be said, that the liberty of the press shall not be restrained, when no power is given by which restrictions may be imposed? I will not contend that such a provision would confer a regulating power; but it is evident that it would furnish, to men disposed to usurp, a plausible pretense for claiming that power.

b.
The Supreme Court’s View Of Its Own Limited Powers

In 1803, in the first case dealing with the question of whether the Supreme Court can determine whether laws are constitutional or not, the U.S. Supreme Court recognized that the scope of authority of even the Supreme Court itself is limited under the Constitution. That case, Marbury v. Madison, is certainly the most famous case on constitutional law in legal circles, for it is widely regarded, with good reason, as being the most important case in constitutional law. That is because in Marbury, the Supreme Court first recognized and pronounced that it had both the duty and the authority to review the constitutionality of legislation. We shall examine Marbury in greater detail later on in this series, for what the Court recognized in Marbury in 1803 remains so critically important for us today in discussing either Nullification or any other issue of constitutional law. Suffice it to say for the moment that in Marbury, the Supreme Court recognized that even the Supreme Court itself is a court of limited jurisdiction, and that where the Constitution expressly gave to the Court certain powers, but did not expressly mention any other powers, the powers not mentioned in the Constitution do not belong to the Supreme Court; and thus, it would be unconstitutional for the Supreme Court to exercise such powers.
 This tradition is likewise carried forward today in the Supreme Court’s continued recognition of the limits on its own authority under the Constitution.

c.
The Tenth Amendment
The Tenth Amendment gives further evidence of the fact that our federal government has always been recognized as being a government of strictly limited powers. It is frequently cited by those who wish to protect the right of the people to order their lives, their state laws, and their and state governments according to their own wishes, without interference by the federal government. The Tenth Amendment says,

The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people.

The Tenth Amendment is one of the provisions of the Bill of Rights; the first ten amendments to the Constitution are known collectively as the Bill of Rights.
 What is really essential, however, to understanding the nature of the Supreme Court’s rulings in the various cases referred to above, and to understanding the nature of the federal government itself, is that the laws which the Supreme Court found to be unconstitutional in Printz, Lopez, and Morrison would have been unconstitutional even without the Bill of Rights. The reason they would have been unconstitutional even without the Bill of Rights is that there simply is no provision of the Constitution which affirmatively grants to Congress the authority to pass these laws in the first place; and thus, Congress had no authority under the Constitution to pass these laws, period, Bill of Rights or not, Tenth Amendment or not. 

Consider what this means for the issue of Nullification. From the time the federal government went into effect under the Constitution (in 1789) to the time of the ratification of the Bill of Rights (in 1791) it was the case that federal laws of the type found to be unconstitutional in Printz, Lopez, and Morrison would have been just as unconstitutional then as they are now. But prior to the ratification of the Bill of Rights, there would have been no mechanism for a federal court to find that the Acts of Congress were in fact unconstitutional. 

Of course, without the Bill of Rights, one could have filed suit against any federal law which might have violated some other specific provision of the U.S. Constitution; but without the Bill of Rights itself, there would be no basis for filing suit in federal court solely on the grounds that the Constitution did not give to Congress the authority to enact such a law in the first place. So the question then becomes, with respect to federal laws which attempt to exercise a power that is not even granted to the federal government by the Constitution to begin with, how would someone, before the ratification of the Bill of Rights, bring suit to strike down such laws during those first two years of the operation of the federal government under our Constitution?

The answer lies in the obvious fact that the only way to contest such unconstitutional laws in court before the Bill of Rights was ratified would be to contest those laws in state court. Thus, the very fact that, during the first two years of the operation of the federal government, a challenge to the constitutionality of a federal law solely on the grounds that the federal government had overstepped its boundaries could only have been initiated in state court, and could not even have been initiated in federal court, serves to illustrate the point that the states never gave up the right to act like states---i.e., like fully competent bodies of full legislative and judicial authority, and that they never lost or surrendered their power and authority to defend by themselves their own proper sphere of jurisdiction against encroachment. And certainly the ratification of the Bill of Rights did not change this, for the Bill of Rights was intended to limit the power of the federal government even further than it already had been. To conclude otherwise would be to say that the ratification of the Bill of Rights somehow now has the effect of expanding the power of the federal government beyond what it originally had, something which would fly directly in the face of the very purpose for ratifying the Bill of Rights. This would be precisely what Hamilton, as quoted above, feared might happen to our liberties if a Bill of Rights were to be added to the Constitution.
 It should be abundantly clear, then, that the ratification of the Tenth Amendment, or the other provisions of the Bill of Rights, in no way decreased the right of the people of the various states to protect their own social order under state law from encroachment by unconstitutional federal laws.

Ed. note: This concludes Part One of this essay on State Nullification Of Obamacare. The next installment shall examine the role of the Supremacy Clause of the Constitution, what the U.S. Supreme Court has said (and hasn’t said) about state Nullification of federal law, and what the historical debate on Nullification has entailed. See, http://888webtoday.com/. Click on the column for Lawrence Joyce.
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